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690 ABADAM ts. ABADAM. 

the extent of the whole policy at the period when the claim became 
payable. Secondly, the money having been actually paid by the 
society, he thought the position was still less favorable. It might 
be a question whether, before payment, they might have filed a 
bill to redeem, or to charge the other securities. But when the 
period at which the value of the policy was to be ascertained had 
gone by, there could be no taking a proportion between the two 
sorts of securities ; the real estate might have increased or de- 
creased in value, and the whole state of things have been altered. 
This consideration disposed of the alternative part of the plaintiffs' 
prayer. On the whole case the plaintiffs had failed, and this bill 
must therefore be dismissed with costs. 
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A testator directed an annuity to be paid out of his personal estate " without any 
deduction whatever :" — Held, that the income tax was payable by the anuuitant. 

The question in this case was, whether an annuity of 500?. 
directed by a testator to be paid out of his personal estate, " with- 
out any deduction whatever, was payable free from income tax." 

Selwyn, Q. C, for the trustees. — The language in the case of 
Festing vs. Taylor, 3 B. & S. 235, reversing 3 B. & S. 217, which 
would be relied upon on the other side, was much stronger ; for 
there the rent-charge was directed to be paid, free from all deduc- 
tions and assessments, whether imposed upon the rent-charge or 
on the owner of the rent-charge. Income tax was imposed upon 
the person, and was not properly a " deduction." 

Cole, Q. C, for the annuitant. — An annuity payable out of per- 
sonal estate stood on a different footing from a rent-charge issuing 
out of land ; and this distinction was drawn in the 5 & 6 Vict. c. 
35, ss. 89 and 102 (Income Tax Act). Festing vs. Taylor was a 
direct authority in favor of the annuitant. 

Selwyn, in reply. 
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Sir J. Romillt, M. R. — I have looked very carefully at the 
cases, and they all lay down the principle that it is a question of 
intention to be gathered from the will whether income tax is to be 
deducted. The expression "free from all deductions" does not 
of itself include income tax. Suppose a legacy of 1000Z. or an 
annuity represented by a sum of 1000Z. stock is given to A. B., 
free from all deductions, there can be no question that the person 
receiving the 1000Z. will have to pay income tax de anno in annum 
on the dividends as they accrue due. Income tax is not properly 
a deduction ; it is a tax on the income of the legatee from what- 
ever source the income is derived. The whole of the cases which 
have been referred to proceed upon the foundation, that if the 
testator expressly points to the income tax, and directs an annuity 
to be paid free from income tax, that is so much addition to the 
annuity ; and the Exchequer Chamber has determined that, not- 
withstanding the policy of the law and the provisions in the act of 
Parliament, a testator may, if he thinks fit, direct an annuity to 
be paid free from income tax. I am of opinion that the testator 
has not done so in the present case, and that such an intention is 
not to be gathered from the language of the will. I am of opinion, 
therefore, that income tax ought to be deducted. 



ABSTRACTS OF RECENT ENGLISH DECISIONS. i 

Covenant — Release. — By a deed of even date with a lease, the lessor 
covenanted that the lessee should retain part of each year's rent uDtil 
satisfaction of a debt due from the lessor to the lessee : Held, that though 
the covenant might be pleaded at law as a release pro tanto of the rent, 
this was only to avoid circuity of action, and the covenant was not for all 
purposes a release : Ledger vs. Stanton, 2 Johns. & H. 687. 

1 From the Digest of English Decisions for 1863. The letters at the end of the 
paragraphs indicate the courts in which the cases were decided, and the Jurist, 
Law Times, Law Journal, Weekly Reporter, and other publications in which they 
are reported. 



